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I 


No. 1976 


REORGANIZATION PLAN NO. 5 OF 1950 





May 2, 1950. — Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 


Mr. Dawson, from the Committee on Expenditures in the Executive 
Departments, submitted the following 

REPORT 

[To accompany H. Res. 546] 


The Committee on Expenditures in the Executive Departments, 
to whom was referred the resolution (H. Res. 546) rejecting Re- 
organization Plan No. 5 of 1950, having considered the same, report 
unfavorably thereon without amendment and recommend that- the 
resolution do not pass. 

General Statement 

The purpose of House Resolution 546 is to express disapproval of 
Reorganization Plan No. 5 of 1950, transmitted to the Congress by 
the President on the 13th day of March 1950, and the effect of the 
adoption of this resolution by the Congress will be to prevent such 
plan from coming into force and effect on May 12, 1950, mindful, how- 
ever, that under section 6 (b) (2) of the Reorganization Act of 1949 
(Public Law 109, 81st Cong.), that from the 60-day period there shall 
be excluded the days on which either House is not in session because 
of an adjournment of more than 3 days to a day certain. 

The scope and the effect of the reorganization plan, in the absence 
of a disapproval by a House resolution, are set forth in the plan in 
the following words and figures : 

DEPARTMENT OP COMMERCE 

Section 1 . Transfer of functions to the Secretary.— (a) Except as otherwise 
provided in subsection (b) of this section, there are hereby transferred to the 
Secretary of Commerce all functions of all other officers of the Department of 
Commerce and all functions of all agencies and employees of such Department. 

(b) This section shall not apply to the functions vested by the Administrative 
Procedure Act (60 Stat. 237) m hearing examiners employed by the Department 
of Commerce, nor to the functions of the Civil Aeronautics Board, of the Inland 
H. Eept. 1976, 81-2 1 
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Waterways Corporation, or of the Advisory Board of the Inland Waterways 
Corporation. 

Ski;.. 2. Performance, of functions of Secretary.- — The Secretary of Commerce 
„ may from time to time make such provisions as he shall deem appropriate author- 
izing the oqrformance by any other officer, or by any agency or employee, of the 
% Itepartmnnt of Commerce of any function of the Secretary, including any function 

k l* 4 '* .Vransffetfc dHli tS^ejgecretary by the provisions of this reorganization plan. 

’ v Si!(k 3, Administrative Assistant Secretary. — There shall be in the Department 

Coaim :rce_ an Administrative Assistant Secretary of Commerce, who shall be 
4 *V jvpftt'fntce' 1 ', with the approval of the President, by the Secretary of Commerce 
I under t»h« classified civil service, who shall perform such duties as the Secretary 

. of Comm erce shall prescribe, and who shall receive compensation at the rate 
' V J*-*£** of i per annum. 

Sec. 4. Incidental transfers. — The Secretary of Commerce may from time to 
time effei t such transfers within the Department of Commerce; of any of the 
records, property, personnel, and unexpended balances (available or to be made 
available) of appropriations, allocations, and other funds of such Department as he 
may deeri necessary in order to carry out the provisions of this reorganization 
plan. 

Reorganization Plan No. 5 of 1950 — Reorganizations in the 
Department of Commerce 

SECTION-BY-SECTION ANALYSIS 

Section 1 . — This reorganization plan, in general, transfers: 

(a) Ad functions of all other officers of the Department of Com- 
merce ai id all functions of all agencies and employees of such Depart- 
ment, to the Secretary of Commerce; 

(hi However, this section shall not apply to the functions vested 
by the Administrative Procedure Act (60 Stat. 237) in hearing exam- 
iners en ployed by the Department of Commerce; the functions of 
the Civi Aeronautics Board, a regulatory body placed in the Depart- 
ment. for “housekeeping” purposes, and the Inland Waterways Cor- 
poration, and Advisory Board of the Inland Waterways Corporations, 
in recognition of their corporate structures, are excepted from the 
operatio is of this subsection. 

Sectio’.i 2. Performance of functions of Secretary ( delegative powers ). — 

This permits the Secretary of Commerce to make provision, from 
time to time, as he deems appropriate, authorizing the performance 
by any ether officer, or by any agency or employee, of the Department 
of Commerce, of any function of the Secretary. These powers so 
delegabl } shall include any function transferred to the Secretary by 
the pro\ isions of this reorganization plan. 

Section S. Administrative Assistant Secretary . — This contemplates 
appointment by the Secretary of Commerce under the classified civil 
service cf an Administrative Assistant Secretary of Commerce. This 
appointment would be subject to the approval of the President. 

This nov - officer shall perform such duties as the Secretary of Commerce 
shall prescribe. The rate of compensation fixed for this officer is that 
which h is been found to prevail in respect of comparable officers in 
the executive branch of the Government. 

Section 4 • Incidental transfers . — The Secretary of Commerce may, 
as he di ems necessary in order to carry out the provisions of this 
reorganisation plan, from time to time, effect such transfers within 
the Department of Commerce of any of the records, property, per- 
sonnel, mid unexpended balances (available or to be made available) 
of appropriations, allocations, and other funds of the Department. 
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Addendum 


The subject matter embodied in this bill has been of genuine interest 
to many responsible individuals, organizations, and the general public. 
Your committee has received many statements, telegrams, and letters, 
advancing various viewpoints, suggestions, and constructive observa- ■ 
tions all of which have proved of immeasurable value. It is con- 
templated, that insofar as practicable and consistent with the com- j 
mittee policy and economy, these comments and bled statements will 
be incorporated in the record of our hearings. 

In addition, your committee was aided during their deliberations 
by the excellent presentations made by the many witnesses who 
appeared both in favor of and in opposition to Reorganization Plan 
No. 5. From the worth-while analytical natuie of their statements, 
and the inestimable benefit of the interrogatoiies and colloquies 
that ensued in the queries by the members there was fully developed 
the many sound business organization principles underlying and 
inherent 'in this reorganization plan. Extensive hearings produced 
mutual exchanges of views and afforded opportunities for study and 
evaluation which proved beneficial in the consideration of tins man- 
agement phase of the Presidential program, and materially contributed 

to the deliberations of your committee. , . _ . , ... , ,, 

This reorganization plan contains a pattern which is familiar to tne 
Congress; it exhibits no features necessarily unique. . Its principles 
have been universally adopted in industry in the interest of efficient 
management and administrative improvement. A survey of the 
pertinent recommendations of the Commission on Organization of 
the Executive Branch of the Government, and a complete review of 
statements filed with the committee, when added to the opportunities 
presented for cross-examination of witnesses, have developed the 
necessary and basic information which guided your committee in its 
decision to reject House Resolution 546. 

Purpose of Reorganization Plan No. 5 

Reorganization Plan No. 5, in general, transfers to the Secretary 
of Commerce all functions of all other officers of the Department of 
Commerce. Besides listed exemptions, certain restrictions on these 
powers arc disclosed by reference to the Administrative Procedures 
Act In this way independency of action on the part of hearing 
examiners is assured. Further the power of the Secretary to delegate 
to subordinate officers and agencies the performance of his functions 
whore desirable is provided for. Moreover, records, property, per- 
sonnel, unexpended balances, and other funds may be transferred 
within the Department of Commerce, whenever it is deemed neces- 
sary by the Secretary of Commerce for the purposes of carrying out 
the provisions of this reorganization plan. 

This plan is one of a group of six similar plans recently submitted 
by the President, proposing parallel departmental reorganizations 
for the Departments of Treasury, Justice, Interior, Agriculture, Com- 
merce, and Labor. , » 

This organization plan will not ascribe to the Department of Com- 
merce any more powers, authority, functions, or responsibilities than 
it now possesses. In the main, this legislation will centralize au thoi lty , 
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responsibility, and accountability in the Secretary. This action of 
course, < arries with it as its necessary concomitant proper delegation 
of powers and duties on the part of the Secretary. 

The Commission on Organization of the Executive Branch of the 
uovernr lent, alter a detailed study, emphasized in its initial report 
the urge icy for and reposing “full responsibility J'or the conduct” of a 
department in its secretary. 

In the report on General Management and its accompanying Task 
boree Report on Departmental Management, the Commission on 
Organization of the Executive Branch of the Government, went to 
some pains to propound the urgency in our Government for sound 
business management and unmistakable delineation of authority in 
a clear line of authority reaching down through every step of the 
organization.” The gist of their thesis tersely stated is: If the 
superior is responsible and accountable then no* subordinate should 
have ai thority independent from that of his superior.” 

Reorgi mization Plan No. 5, thus it is seen, coincides with the recom- 
mendations the Commission on Organization indicated as necessary for 
improved internal departmental management. The adoption of this 
plan by i be Congress will result in unification of depart mental organi- 
zation wnch oyer a period of years will reward with economy of opera- 
* l0 , r l' J uui also, the resultant centralization of responsibility and 
authority wdJ effect rich returns through immediate improvement of 
clhciency m service. 


Role and Mission of the Department of Commerce 


^ |,s Department of Commerce was established by the Congress in 
1903. 1 he labor functions of the Federal Government were also 

lodged in the Department, then termed the Department of Commerce 
and Labor. In 1913, the Department of Labor was created as a 
separate mtity of Cabinet level. The major purpose of the Depart- 
ment of Commerce is recited in the organic act of 1903: 

1° fosto-, promote, and develop the foreign and domestic commerce; mining 
United Stated’ shlppmg ’ ® sllor y industry; and the transportation facilities of the 


It is icidily apparent, therefore, that many of the recited functions 
and necessary authority arc not included today in the framework of the 
Department. To this end, the Commission on Organization of the 
Executive Branch of the Government made numerous recommenda- 
tions for bhe betterment of the organizational and operational struc- 
ture of tins Department. 


Functions of Agencies of the Department of Commerce 

The following is a listing of the basic and most important statutes 
vesting fi notions and powers in the constituent subordinate agencies 
ol the Department of Commerce. It will aid if it is recalled that 
these stai utes do not in all cases give the complete picture. The 
powers oi the subordinate agencies and their heads are limited, in 
varying d agrees, by the supervisory authority which the Secretary or 
the Department has over the administration of the functions of such 
agencies. 
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The extent of this supervisory authority in many instances is not 
clear at the present time, either because of lack of explicitness in the 
statutes purporting to define it or arising out of judicial decisions or 
administrative opinions interpreting such statutes. 

The purpose of section 1 of Reorganization Plan No. 5 of 1950 is 
to make it clear that (subject to a few specific exceptions) all functions 
of all officers and of all agencies and employees of the Department 
are vested in the Secretary. Section 2 of the plan provides that the 
Secretary may from time to time make such provisions as ho shall 
deem appropriate authorizing the performance by any other officer, 
or by any agency or employee, of the Department of any of these 
functions. 

MAJOR ADMINISTRATIVE UNITS IN THE DEPARTMENT OF COMMERCE 

Weather Bureau. — Act of October 1, 1890 ( ch . 1266, sec. 3, 26 Stat. 

653). — Provides that the Chief of the Weather Bureau shall have 
charge of forecasting weather, displaying weather signals, issuing 
storm warnings, etc. 

Civil Aeronautics Administration. — 1940 Reorganization Plan No. 

1 III (sec. 7, effective June 30, 19J0, 5 F. R. 2107, 54 Stat. 1231).— 

Provides that certain specified functions relating to civil aeronautics 
shall be vested in the Administrator of Civil Aeronautics. 

Bureau of the Census. — Act of March 6, 1902 (ch. 139, sec. 3, 32 
Stat. 51). — Establishes a permanent Census Office (now Bureau of 
the Census), with its duties to be superintended and directed by the 
Director of the Census. 

National Bureau of Standards. — Act of March 3, 1901 (ch. 872, 

31 Stat. 1449). — Establishes an Office of Standard Weights and 
Measures (now the National Bureau of Standards), with its equip- 
ment and the exercise oij its functions to he under the supervision of 
a director. 

Bureau of Foreign and Domestic Commerce.- — Act of August 23, 1912 
(ch. 350, sec. 1, 37 Stat. 407): — Establishes the Bureau of Foreign and 
Domestic Commerce, with duties of fostering, promoting, and develop- 
ing commerce by gathering and publishing statistical information to 
be performed by that Bureau. 

Coast and Geodetic Survey.— Act of August 6, 1947 (ch. 504, sec. 1, 

61 Stat. 787). — Defines the functions and duties of the Coast and 
Geodetic Survey, with the provisions that the Director of the Coast 
and Geodetic Survey is authorized to conduct the activities specified. 

Patent Office. — Act of July 8, 1870 (ch. 230, 16 Stat. 198). — Estab- 
lishes the Patent Office in the Department of the Interior, imposing 
upon the Commissioner of Patents the duty of superintending or 
performing all the duties respecting the granting and issuing of 
patents. (This unit is taken up in particularity in another part of 
our report.) 

Bureau of Public Roads. — Act of July 11, 1916 (ch. 241,39 Stat. 355 ). — 

Authorizes the Secretary of Agriculture to cooperate with the States 
in the construction of roads, and to make rules and regulations for 
carrying out the provisions of the Act. In accordance with this 
authority, the Secretary of Agriculture established the Office of 
Public Roads and Rural Engineering (now the Bureau of Public 
Roads) to carry out these functions. 
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Basis for Reorganization Plan No. 5 

THE RECOMMENDATIONS ON GENERAL MANAGEMENT, COMMISSION ON 
ORGANIZATION OF THE EXECUTIVE BRANCH 

To mors thoroughly understand the well-developed, industry-tried 
principles upon which this reorganization plan is based, your com- 
mittee recites the following from the Commission on Organization’s 
Report or General Management: 

Recommendation No. 18 

Within eich department, the subsidiary bureaus should also be grouped as 
nearly as possible according to major purposes. 

Sis * * * * * * 

This re] tort also wont on to state that of particular importance was: 
Recommendation No. 1/+ 

Under tte President, the heads of departments must hold full responsibility 
for the coniuct of their departments. There must bo a clear line of authority 
reaching down through every step of the organization and no subordinate should 
have authority independent from that of his superior. 

ig: $ $ $ He * $ 

Recogn.tion for need of proper staff assistance found expression in: 
Recommendation No. 16 

Departm :nt heads must have adequate staff assistance if they are to achieve 
efficiency a: id economy in departmental operations. 

s?: * * * * * 

Further, the Commission on Organization were insistent on point- 
ing out: 

Recommendation No. 18 

Each department head should receive from the Congress administrative author- 
ity to organ ize his department and to place him in control of its administration. 

W * * * * * * 

In its Eeport on General Management (pp. 32-33) the Commission 
on Organization again observed: 

The line of authority from departmental heads through subordinates is often 
abridged by independent authority granted to bureau or division heads, sometimes 
through coi igressional act or stipulations in appropriations. Department heads, 
in many instances, do not have authority commensurate with their responsibilities. 

Such burea l autonomy undermines the authority of both the President and the- 
department head. There is therefore a lack of departmental integration in per- 
forming the department’s major mission. 

In addi Ion to this, the Commission went on to state : 

The department heads in most cases lack sufficient authority to assign within 
their depar ments such responsibility as would promote efficiency and economy. 

Thou the Commission on Organization in singling out this facet in 
its report on the Department of Commerce had this to say: 

We have urged in our first report that the foundation of good departmental 
administrat on is that the Secretary shall have authority from the Congress to 
organize an 1 control his organization, and that separate authority to subordinates 
be eliminated. 

The paf tern which Reorganization Plan No. 5 proposes, and which is 
similar in the reorganization plans for the major departments enu- 
merated i:i Reorganization Plans Nos. 1 to 6, has been drafted with 
the foregoing considerations in mind. The invaluable study and 
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well-tempered approach manifested in the recommendations of the 
Commission on Organization impel the adoption of this legislation 
as a sensible and businesslike approach to basic departmental organi- 
zation and sound management operations in the governmental service. 

Task Force Report 


SUMMARY OF DEPARTMENTAL MANAGEMENT, THE COMMISSION ON 

ORGANIZATION 

As a citation in further support for Reorganization Plan No 5, 
your committee sets out tlie following from tlie Task Force Report on 
Departmental Management: 

Grant of authority 

Recommendation No. 5 

Department heads should have authority commensurate with the responsi- 
bility which they must exercise in the administrative structure of the executive 
branch. 

It is axiomatic that the department head is called upon to assume 
responsibility for departmental policies and programs and lor the 
over-all efficiency of his departmental operations. In cfiect, hens 
necessarily accountable to the President and the Congress for the 
conduct of his department. It follows that he must also possess the 
necessary correlative authority, if he is to administer Ins department 
in keeping with his responsibility . 

Control over organization 


The task force went on to state: 

Recommendation No. 6 

The department heads should have general discretion to determine the operating 
organization to perform the responsibilities vested in their respective depart- 
ments. 

In this manner the department head can make the occasional 
. adjustments in administrative detail necessary for the proper effec- 
tuation of governmental programs. His authority to take action 
when he is convinced that such energy on his part will promote effi- 
ciency and economy in the performance of governmental service will 
prove both a spur and a challenge. It would be well to note that the 
Secretaries of State and Agriculture, the Postmaster General, and the 
Administrator of Veterans* Affairs, already possess such discretion. 

Departmental objectives 

In the following recommendation the task force emphasized: 

The goal of departmental management must bo effective direction and super- 
vision of an agency’s work in the interest of a common purpose, under denned 
policies, through methods which insure the necessary work accomplishment in 
the most efficient possible manner. 

They especially noted that — 

The quality and the economy of all Government services depend finally upon 
the department head, and his departmental management. 
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Recomn endation No. 7 


Bureau authority 


Depan mental management, especially in the holding oomnanv tvne of Hpn.rt 
ment, is often undermined by bureau “autonomy”' 8 P * type of depart- 

connection the task force deplored the instances where the 

SpmmJ hoafc ectly ' Tith Lream »** * h “ 

a ,+^° r v 6 rea ? on ln , a particular department. In these instances all of the 

authority of the substantive law lies with the bureau chief, not the department 
’ v - 1 10 authorlty o f u tde department head for the particular activity^ depends 
upon lus /ague responsibility to supervise his department. J P 

Tins s of even more compelling implication when frequently a 
bureau :s related by nature but cut adrift to float unmoored within 
the dope rtmontal structure. 


Recomra, ndation No. 12 


Unity in structure 


„ll? 0 ^ er f t0 ^ ul ® ]1 its administrative purpose, a department needs well-defined 
elements < if oohesion or unity in departmental structure. 

This must obtain if a department is to effect the intention behind its 
creation. From this perforce, will arise a single policy, a clear pro- 
gram, readily apparent responsibility, and stimulation of leadership 
and mor lie. 1 


Exemptions in Reorganization Plan No. 5 

. Hearir g examiners are exempted under the provisions of this plan 
Tice thiur functions are vested by the Administrative Procedure 
Act (60 otat. 237). The major purpose of the Administrative Proce- 
dure Ac ’ was to provide for a separation of the prosecutive and 
judicial : unctions. It was the intent of that legislation that where 
the review was limited to the record and a later action de novo could 
not be had, impartiality and independence would be preserved through 
a separation of the prosecutive and judicial functions. Accordingly 
in drafting plan No. 5, provision was recited therein for the exclusion * 
of hearing examiners protected by the Administrative Procedure Act. 

In plan No. 5, also, the Inland Waterways Corporation and the 
Advisory .Board of the Inland Waterways Corporation are exempted 
irom the operations of this reorganization. This was a deliberate 
act aimed at the recognition of corporate structure. It is desirable 
that corporate functions remain associated with the corporate frame- 
work. The heads of executive departments presently possess ade- 
quate authority over these corporations placed in the respective 
departments. In these corporations alluded to, the Secretary, as 
the presiding head, has administrative control and direction of the 
corporation. 

The th rd and last exemption involves the Civil Aeronautics Board, 
ihis body has its functions vested in a board possessing in large 
measure the qualities of an independent regulatory board, and reposes 
within the, structure of the Department of Commerce largely for house- 
keeping purposes. In this manner recognition is given to the thesis 
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that a board can ofttimes prove a more effective instrument for ful- 
filling responsibilities which are primarily of a regulatory nature. 

Practicability of the Transfer of These Functions 

Reorganization Plan No. 5 is one segment of a comprehensive pro- 
gram for stepping up the quality and efficiency of administrative 
practices in the major executive departments. As has been brought 
out previously, it is one of six similar plans covering the major execu- 
tive agencies. The goals to be attained for the Commerce Depart- 
ment in organizational structure and authority and responsibility 
have already been carried out by special legislation in the cases of the 
Departments of State, Defense, and Post Office. The cornerstone of 
this design for improved governmental administration is centraliza- 
tion of responsibility and authority in the heads of departments, 
marked by unmistakably lucid delegations of authority and with 
assurances for adequate flexibility of organizational structure and 
administration to meet the needs of changing conditions and circum- 
stances. 

In Reorganization Plan No. 5 of 1950 recognition is given to the 
recommendations of the Commission on Organization, for in their re- 
port on the Department of Commerce they stated: 

We have urged in our first report that the foundation of good departmental 
administration is that the Secretary shall have authority from the Congress to-.... 
organize and control his organization, and that separate authority to subordinates 
be eliminated. ; 

It went on to add: j 

The Secretary should determine the organization * * * and be free to j 

amend it (p. 6). i 

The functions of the principal operating agencies of the Department 
of Commerce arc directly vested in bureaus. In this manner are con- 
stituted the Bureau of the Census, the Bureau of Foreign and Domestic 
Commerce, the Weather Bureau, the National Bureau of Standards, 
the Patent Office, Coast and Geodetic Survey, and the Civil Aero- : 
nautics Administration. The Task Force on Departmental Manage- ‘ 
mont deplored the instances where the Congress has worked directly 
with bureaus rather than through department heads: 

This has been particularly the case where certain types of new activities have 
been started with performance vested in some bureau created by law and lodged 
for some vague reason in a particular department. In these instances all of the 
authority of the substantive law lies with the bureau chief, not the department 
head. The authority of the department head for the particular activity depends 
upon his vague responsibility to supervise his department. 

For sound administration, no bureau related by nature to the role 
and mission of the Department of Commerce should be allowed to 
float unmoored within the departmental structure. By force of Re- 
organization Plan No. 5 the functions of all these agencies recited , 

would be transferred to the Secretary of Commerce. The Secretary [ 

by the recent transfer of the Bureau of Public Roads to the Depart- 
ment of Commerce, gained greater scope in his direction and control 
over this Bureau. Accordingly this legislation would have little effect 
on that Bureau. 

The reorganization plan under discussion would give the Secretary 
of Commerce, power to make necessary changes in the organization 
II. Kept, tans, 81--2- 2 
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ftnd a dm lustration of the Department of Commerce as lie deems 
advantag ;ous for departmental performance in terms of economy and 
efficiency. However, on the other hand, it should be underscored 
that no specific change is made mandatory by the provisions of this 
reorganization plan. 

^ In its proposed departmental structure for the Department of 
Commerce, the Commission on Organization of tho Executive Branch 
of the Government took cognizance of the Patent Office, as an element 
and component of the Department (Report on Commerce, p. 7). 

finally it should be high-lighted that the harmonious relationship 
existing b 'tween the present Secretary and his Bureau heads, resulting 
in mutual cooperation and collaboration, has brought about a unified 
approach to the problems of the Department. Yet, it should be 
understood that this is cooperation based on personalities. There is 
no statutory basis for it; Reorganization Plan No. 5 would build and 
assure this foundation through legislative action. 

Administrative Aspects Within the Department op Commerce 


The purpose of Reorganization Plan No. 5 of 1950 is to spell out 
with clarity that all functions of all officers of the Department of 
Commerce and all functions of all agencies and employees of the 
Department are vested bv force of this lep-islation in the Accretamr nf 


r* 


Department are vested by force of this legislation in the Secretary of 
'"ommerco. 

The success of such reorganization is grounded on the tenet of 
proper delegation. 

This plan, in common with all plans, 1 through 6, provides for the 
keystone c f sound business management — proper delegation — urgently 
insisted u ion by the Commission on Organization. Successful ad- 
ministrate m is always spelled out in proper delegation of administra- 
tive duties to tho staff under the direction of a superior. Further, dele- 
gation to s ubordinates carries with it an added connotation if it is to be 
truly beneficial to administrative practices. It contemplates the fac- 
tor of successive redelegations. Whore a superior delegates to a 
bureau he id, and tho latter must return to the superior for personal- 
ized perm: ssion for successive redelegation, in the opinion of the com- 
mittee, such a procedure militates against prompt dispatch and ex- 
peditious handling of multiple tasks. There is adequate safeguard 
against unwarranted usurpation of power in the hands of a subordi- 
nate, sino each is ultimately in turn responsible to his delegating 
superior. 

At present, generally speaking, tho Secretary has broad and some- 
what vagi e power to regulate bureaus in his Department. The tenor 
of his con rol, indeed, varies from bureau to bureau and the basis for 
his control is checkered and unequal. For keener grasp of the func- 
tions of th ; component bureaus of the Department, it would be advan- 
tageous to briefly indicate their powers and the present extent of super- 
visory authority in tho Secretary of Commerce. 

National 1 iureau of Standards 

This agmey has its functions vested in the Bureau; however, the 
Bureau is “under the jurisdiction and supervision of” the Commerce 
Depart, me it. 
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Bureau oj Foreign and Domestic Commerce 

. functions of this agency are vested in the Bureau "under the 
jurisdiction and supervision of” the Commerce Department. 

Bureau oj the Census 

The functions of this Bureau are vested in the Director of the Census 
However, the Bureau operates "under the jurisdiction of” the Depart- 
ment and many of its numerous functions within the Bureau require 
the approval of the Secretary, 1 

Weather Bureau 

The functions of this agency are vested in the Chief of the Weather 
Bureau, which is administered under the direction and supervision of 
the Secretary of Commerce.” 

Coast and Geodetic Survey 

The functions of this agency are vested in the Director of the Coast 
and Oeodetic Survey, but are administered “under the direction of 
the secretary of Commerce.” 

Civil Aeronautics Administration 

n—V 6 / unction ? of this agency are vested in the Administrator of 
Civil Aeronautics Administration, being "administered under the 
direction and supervision of the Secretary of Commerce.” 

Bureau oj Public Roads 

As a result of recent legislation effecting this transfer to the Depart- 
ment of Commerce, the functions of this Bureau are authorized by 
law to be performed by the Secretary or, subject to his direction and 
control, by such officers, employees, and agencies of the Department of 
Commerce as the Secretary shall designate.” 

It will be seen that, in the light of the foregoing, most of the func- 
tions of the constituent subordinate agencies within the Department 
are vested m the heads of those agencies, or in the agencies themselves, 
and the administration of the functions is subject to varying degrees of 
supervision, direction, and control by the Secretary, or by the Com- 
merce Department itself. 

In addition, these agencies, in reposing within the framework of 
mol department, have placed the Secretary in a focal point of respon- 
sibility with a general aura of authority. Under the Budget and 
Accounting Act of 1921, the Secretary is responsible for the budget of 
the entire Department, a most influential instrument. In addition 
Kevisod Statutes section 161, 5 United States Code, section 22 gives 
tlio head of the Department the authority to prescribe regulations, 
not inconsistent with law, for the governing of his Department. 

In view of the fact that the paramount objection to plan No 5 
lies in the future basis for administration of the Patent Office, it has 
been deemed desirable that the salient features of that Office be 
matter m ° U1 ' report m fche accompanying division of the subject 


Ji<FFECT of Plan No. 5 on the Patent Office 

• main i a scrutin y °f the testimony and statements on file 

impel the conclusion that the paramount objections to plan No. 5 are 
centered m the possible effects of the plan upon the Patent Office. 
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Briefly, it should be stated that the Patent Office reposed within the 
province of the State Department from 1793 to 1849, in the Depart- 
ment of t ie Interior from 1849 to 1925, and has been situated in the 
Department of Commerce from 1925 to the present day. 

A little reference should be had to present authority and supervision 
by the. Se notary in regard to the Patent Office. In the statute which 
established its present residence it is recognized as being “in the 
Department of Commerce” (35 U. S. C. 1). In general, as has been 
previousl y pointed out, the functions of the Patent Office are vested in 
the Commissioner, under the direction of the Secretary (35 U. S. C. 
6). In addition, the foregoing statute permits the Commissioner of 
Patents to establish regulations and rules governing the conduct of 
proceedings in the Patent Office, but states that these rules are subject 
to the ap iroval of the Secretary of Commerce. The hierarchy of the 
Patent 0: fice consists of a Commissioner of Patents, one First Assistant 
Commiss oner, two Assistant Commissioners, and nine Examiners m 
Chief, appointed by the President, by and with the consent of the 
Senate. One further point should be emphasized : 

All othc ' officers, clerks, and employees authorized by law for the office shall 
be appoinied by the Secretary of Commerce upon the nomination of the Com- 
missioner of Patents in accordance with existing law (35 l . b. C. J). 


The rcle of the Patent Office is the undertaking of basic responsi- 
bility for examining applications for patents and issuing patents upon 
approval of sncli applications. Tlio registration, of tracle-maiks is 
performed in a similar manner. In order to understand the opera- 
tions of he functions vested in the Patent Office it would be well to 
describe briefly the basic patent procedure. An application for a 
patent, is referred to one of the 70 ‘Patent Office divisions, which studies 
the application and searches all prior United States and foreign pat- 
ents. Tiie division may approve the application if it finds the inven- 
tion patentable, and a patent is then issued. 

If the final decision of the division is adverse, the applicant may 
appeal to the Board of Appeals of the Patent Office and have an oral 
hearing. Incidentally, the members of this Board are nominated by 
the President and confirmed by the Senate. They must be persons ot 
“competent legal knowledge and scientific ability.” 

From an adverse decision of the Board of Appeals, an appeal may 
be taker to the United States Court of Customs and Patent. Appeals, 
which may review the case on the basis of the record ; or a civil action 
may be brought against the Commissioner in the United States Dis- 
trict Court for the District of Columbia. The district court may 
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the case de novo. . . 

■ocedure for trade-marks follows in a general way that relating 
t application, except that the internal appeal is to the Com- 
r of Patents in person. „ „ , , 

a- the fiscal year 1949, the Patent Office finally disposed of 
atont applications, and actually issued 34,815 patents. The 
of patent interferences terminated was 498. The number ot 
disposed of by the Board of Appeals was 3,388. The Patent 
as approximately 2,000 employees. The Patent Office m 
years has been to a large extent financially seli-sustaming. 
r during the last completed fiscal year, 1949, expenses exceeded 
by $4,900,000. Thus the income of the Office in 1949 was 
;htly more than half the expenses. 
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The functions of the Patent Office have many characteristics of 
judicial actions, in that private rights are involved, the public is a 
party at interest, and exclusive rights are granted through the issuance 
of patents under governmental protection to private individuals. Also, 
much reference has been made during the testimony and in the filed 
statements presented to your committee of the legislative and judicial 
functions reposing in the Patent Office. The committee is agreed 
that this basis of objection to this reorganization plan is without 
merit. The Administrative Procedure Act, it will be recalled, was 
enacted to safeguard the exercise of legislative and judicial functions. 
Independent hearing examiners acting under prescribed procedures in 
hearings assured impartiality and expertness in hearings required by 
statutes where legislative or judicial functions were involved. How- 
ever, the Administrative Procedure Act exempted the Patent Office 
from the requirement of hearing examiners. This was expressly done 
at the recommendation of the House and Senate Committees on 
Judiciary, which stated that — 

Whatever judgment the agency makes is effective only in a prima facie sense 
at most, and the party aggrieved is entitled to complete judiciary retrial and 
decision. 1 


Thus an applicant is entitled to a trial de novo from the findings of 
the patent examiner. 

The reorganization plan under discussion in no way limits or restricts 
the court review of the actions of the Patent Office. 

Some concern has been manifested that the delegation of functions 
to the Secretary might or could transfer the functions of the Patent 
Office to some unqualified or nontechnical bureau chief within the 
Department. Along these lines, in rejoinder, it would be well to 
cite from the testimony of our hearings the words of Secretary Charles 
Sawyer : 

I have no intention of changing the present procedures or the present powers 
of the Patent Commissioner or the Patent Office, and I have already announced 
my intention of authorizing the Commissioner and the Patent Office to continue 
to carry on their functions in accordance with their present statutory powers. I 
have prepared a draft of such an order which I would be glad to make avail- 
able * * *. 


In those words we have the statement of the Secretary of Commerce 
that he would retain the present organization and procedures for the 
administration of patent affairs, barring a presently unforeseen major 
defect which would develop in future patent administration. 

Some comment has been directed to the susceptibility to political 
considerations which would inure from the vesting of the proposed 
transfer of functions under this plan to a Secretary. In the opinion 
of your committee the exercise of improper influence upon patent 
determinations or the affairs of the remaining bureaus of the Depart- 
ment is untenable. In the case of the Patent Office, a Secretary and 
a Commissioner of Patents are appointed in the same fashion and are 
removable from office in the same manner. By statute no specific 
background of experience or education is required for occupancy 
of either office. The comment evoked on this subject presupposes 
that a Secretary would be enabled to act in some dark or devious 


P y 1 1 ■ No. 7 52, 79th Cong., 1st sess., on S. 7, p. 202 of Legislative History of the Administrative Pro- 
cedure Act, S. Doc. No. 248, 79th Cong., 2d sess.; see also Senate Judiciary Committee Print, June 1945, 
™Ji? P A 21 ~ 22 of S ' Doc * 248 » 79th Cong.; II. Rept. No. 1980, 79th Cong., 2d sess., p. 260 of S. Doc. No. 248, 
79th Cong. o > » ^ , 


Approved For Release 2001/03/01 : CIA-RDP57-00384R000400120001-6 



ApprovedVor Release 2001/03/01 : CIA-lfSp57- 

14 reorganization PLAN NO. 5 OP ' 


-00384R0004001 20001 -6 


manner ri some inner recesses of his Department where the light 
of day co ild not show. Of course, this is impossible. The actions of 
a Secretary are subject to public scrutiny. In addition, there is 
attempted to be ascribed to a Secretary the capacity for arbitrary 
whim or caprice in the administration of the functions vested in him. 
Your conmitteo finds that such could not be the case in view of the 
opportunities for appraisal by the public and the great segment 
of the business world interested in the affairs of the Department of 
Commerce A Secretary would bo put in the unrewarding circum- 
stance of defending an indefensible position. Although the plan 
permit, s the possibility of transferring these functions to some other 
officer, a guaranty remains in the accountability of a Secretary for 
his actions. _ ■ 

In dosing, much has been said of the necessity for a skilled and 

P rofessional background for the administration of the functions of the 
’atent Oifice. It should be emphasized that this is true of virtually 
all of the work of the Commerce Department. The Civil Aeronautics 
Administi ation, the Bureau of Standards, the Census Bureau, the 
Coast ant Geodetic Survey, and the Weather Bureau all have impor- 
tant tasks requiring the highest degree of professional skill and con- 
duct. The Civil Aeronautics Administration, in its certification of 
airmen, a rcraft, and air carriers, must exercise a similar semijudicial 
responsibility; The decision has a financial effect on the company or 
individual requesting certification; it also affects the property and 
lives of ti e public. The granting or denial of applications of export 
licenses under the Export Control Act also may have semijudicial 
aspects and may involve great loss or profit to exporter applicants. 

During the testimony of our hearings mention was made of the 
case of B' itterworth v. Hoe (112 U. S. 50, U. S. Supreme Court). The 
pertinent facts of this case briefly outlined indicate that an applicant 
for a patent had his application refused by an examiner, and the award 
was made to another party. The Commissioner of Patents reversed 
the decision of the Examiner in Chief anel awarded the judgment to 
the original applicant. The loser in this action took an appeal try the 
Secretary of the Interior (where the Patent Office then resided). The 
Secretary reversed the decision of the Commissioner. The Supreme 
Court ha 1 to decide the question then whether the Secretary of the 
Interior could reverse an adjudication of the Commissioner based on 
the Sucre :ary’s authority as the head of the Department to supervise 
and direct the granting of patents. The Court observed: 

The com lusion cannot be resisted that, to whatever else supervision and direc- 
tion on the part of the head of the Department may extend, in respect to matters 
purely adn inistrative and executive they do not extend to a review of the action 
of the Commissioner of Patents in those cases in which, by law, lie is appointed 
to exercise his discretion judicially. It is not consistent with the idea of judicial 
action that it should be subject to the direction of a superior, in the sense m which 
that autho *ity is conferred upon the head of an executive department in reference 
to his subordinates. Such a subjection takes from it the quality of a judicial act. 
That it wai intended that the Commissioner of Patents, in issuing or withholding 
patents, ir reissues, interferences, and extensions, should exercise quasi-judicial 
functions, is apparent from, the nature of the examinations and decisions he is 
required tc make, and the modes provided by law, according to which, exclusively, 
they may be reviewed. 

Reorgi nization Plan No. 5 is alleged to have the possibility for over- 
turning this Court decision on the quasi-judicial actions of the Com- 
missionei . It is important to keep a number of considerations m 
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mind with respect to this phase. First, the quasi-judicial character 
of the Patent Office is not of such a nature as to make its findings, if 
supported by substantial evidence, conclusive as is the case in many of 
our other administrative agencies. No Secretary is going to fly m 
the face of the. incontrovertible weight of evidence, since there is 
always ability on the part of the applicant to seek a trial de novo in a 
Federal court. Another important point to be recalled is that this 
case was decided in 1884. Three years later the Interstate Commerce 
Commission was created. Now, when we recall that the Interstate 
Commerce Commission was the first of such administrative, quasi- 
legislative, and quasi-judicial commissions as we know them today, it 
is apparent that the earlier Court theory of 1884 did not have the 
advantage of the backlog of experience with the newer forms oi 
governmental machinery for regulaton, adjudication, and adminis- 
tration. . 

Lastly, it must be carried constantly in mind that if our major 
executive agencies are to perform and fulfill the role and mission for 
which they were created, the program designed for that Department 
must be supervised and directed from above, and whenever an agency 
or function is within that Department, the person at the head should 
have authority commensurate with his responsibility and accounta- 
bility, and no subordinate should have a separate grant of authority 
related to that role or mission but independent of the head of that 
Department. 

Conclusions: A Summary 

The President, tlirougli his Cabinet, is supplied with various view- 
points and specialized knowledge. It is the function of the President 
to appraise, evaluate, and balance these sources of information for 
the common good of the Nation. This must necessarily be kept m 
mind when reading the organic act creating the Department of Com- 
merce. The Department of Commerce was instituted “to foster, 
promote, and develop the foreign and domestic commerce; the mining, 
manufacturing, shipping, fishery industry; and the transportation 
facilities of the United States.” Still, the Secretary is obliged by 
virtue of his oath of office to administer the law in a fair and impartial 
manner. It is the duty of the Secretary to foster and promote the 
interests in these areas in the light of their rights and the rights of 
others under the law. It is the function of the President to coordinate 
the interests of commerce with the other segments of our national 

economy. . , . . 

Reorganization Plan No. 5 provides that, except for functions 
vested in hearing examiners by the Administrative Procedure Act, and 
two listed exceptions, all functions vested in any other officer, agency, 
or employee of the Department of Commerce are transferred to the 
Secretary of Commerce. The Secretary is given delegative powers 
carrying with it power for successive redelegations, and provision is 
included for improved internal administration by regrouping powers 
vested in the Secretary, 

This reorganization plan conforms in particularity to the pattern of 
organization recommended for each of the executive departments by 
the Commission on Organization of the Executive Branch of the 
Government. The structural and organizational framework is on all 
fours with the design proposed by the President for the Post Office De- 
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partmei.t and the State Department and approved bv the Eighty-first 
congress finally, it is identical and in no respect different from the 
parallel plans presently proposed by the President for the Treasury, 

Justice, interior, Agriculture, and Labor Departments, as shown by 
reterenci to .Reorganization Plans No. 1 through No. 6. 

The L apartment of Commerce will not hereby gain any more powers, 
authority, lunctions, or responsibilities than are already reposing 
m it. J t will have only the force of centralizing authority in the 
secretary, since ho is already the repository of its correlatives, 
responsibility and accountability. 

In the Department of Commerce in common with other executive 
departments an anomalous situation has been engendered in that there 
have bom grants of independent authority to subordinate officials 
and bunaus within the departmental structure. For their actions 
the Congress and the public look to the Secretary for responsibility 
and accountability, but over which the Secretary has no authority 
the harmony and cooperation that has thus obtained, however is 
based on personal grounds, rather than on the requisite legislative 
basis the t should at all times obtain. 

It is not contemplated that the transfer of the functions of the 
Patent Office to the Secretary wiH militate against the best interests 
ot the ac ministration of that agency for the benefit of applicants, the 
Pi+fu ° '/> profession. The Secretary of Commerce has stated 

that, the 1 atent Office will continue as it is operating at the present 
} our committee did not feel that the transfer of the functions 
. "his hmeo to the Secretary would disturb the integrity or impar- 
tiahty of the judicial functions found therein since an appeal can always 
be taken to the Federal courts for a trial de novo 

In the light of the recommendations of the Commission on Organi- 
zation winch sanction and urge this unified pattern for sound depart- 
mental aid organizational management, in the interest of more facile 
achievement of policy and program, Reorganization Plan No. 5 com- 
mends itself for its opportunity for improved efficiency of internal 
operatior. with the inevitable economy attributable thereto. All this 
will be bolstered by a renewed surge of public confidence in executive 
departments administered by clearly delineated linos of authority and 
responsibility. For tliis plan measures up to the findings and recom- 
mendations of the Commission on Organization in the field of depart- 
mental management. 

Executive departments of similar pattern can have an effect, in 
efficiency and economy upon the entire Federal Government. Freer 
exchange! i of information, speedier adoption of successful management 
progiam, together with ease, of audit by the General Accounting Office, 
are but a few of the features that can stem from this reorganization 
program. Further, Reorganization Plan No. 5 commends itself for 
the oppoi tunity it presents for improved efficiency of internal opera- 
tion, and the inevitable economy that must thereby result. On every 
side this can only serve to increase public confidence in executive 
departments administered by clearly defined lines of authority and 
responsibi lity. 
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MINORITY REPORT 


Reorganization Plan No. 5 1 proposes to transfer to the Secretary 
of Commerce all functions of all other officers of the Department of 
Commerce, except those specifically exempted. 

The four agencies whose officers are specifically exempted from the 
operation of plan No. 5 arc the hearing examiners employed by the 
Department of Commerce; the Civil Aeronautics Board; the Inland 
Waterways Corporation; and the Advisory Board of the Inland 
Waterways Corporation. 

No explanation is made as to why these bodies or agencies have been 
exempted, but the Secretary of Commerce in his testimony ventured 
the explanation that the hearing examiners employed by the Depart- 
ment of Commerce were to be exempted because of the judicial func- 
tions which they perform. Perhaps the functions of the Civil Aero- 
nautics Board were also thought to be judicial or quasi judicial in 
nature and to thus warrant exemption from the operation of the plan. 
The Secretary has made the point that the inland waterways bodies 
were exempted because of the corporate form of organization. 

Unless rejected, plan No. 5 will, among others, transfer to the 
Secretary of Commerce all functions of the Patent Office. 

By plan No. 5 the Secretary is authorized to redelegate all functions 
which he acquires by virtue of the plan to such subordinates as he 
may select. 

The Hoover report to the Congress on the Department of Commerce 
carries on page 8 a “proposed organization” of the Department of 
Commerce which shows some 1G bureaus or agencies grouped together 
as parts of the Department of Commerce. In this group is the Patent 
Office. A number of the other agencies of the group of 16 have for 
some time been under the general supervision of the Secretary of 
Commerce while others arc for the first time, under plan No. 5, to be 
placed under the Secretary of Commerce. 

> Reorganization Plan No. 5 of 1950, prepared by the President and transmitted to the Senate and the 
House of Representatives in Congress assembled, March 13, 1950, pursuant to the provisions of the Reor- 
ganization Act of 1949, approved June 20, 1949: 

DEPARTMENT OF COMMERCE 


Section 1. Transfer of functions to the Secretary. — (a) Except as otherwise provided in subsection (b) of 
this section, there are hereby transferred to the Secretary of Commerce all functions of all other officers of 
the Department of Commerce and all functions of all agencies and employees of such Department 
(b) This section shall not apply to the functions vested by the Administrative Procedure Act (60 btat. 
237) in hearing examiners employed by the Department of Commerce, nor to the functions of the C. ivil 
Aeronautics Board, of the Inland Waterways Corporation, or of the Advisory Board of the Inland water- 


ways Corporation. , . _ ...... , 

Sec. 2 Performance of functions of Secretary. — The Secretary oi Commerce may from time to time mane 
such provisions as he shall deem appropriate authorizing the performance by any other officer, or by any 
agency or omployee, of the Department of Commerce of any function of the Secretary, including any func- 
tion transferred to the Secretary by the provisions of l his reorganization plan. . , . 

Sec. 3. Administrative Assistant Secretary. — There shall be in t he Department of Commerce an Admin- 
istrative Assistant Secretary of Commerce, who shall be appointed, with the approval of the Fresiaeni;, 
by the Secretary of Commerce under the classified civil service, who shall perform such duties as tne sec- 
retary of Commerce shall prescribe, and who shall receive compensation at the rate of 114,000 per annum. 

Sec. 4. Incidental transfers— The Secretary of Commerce may from time to time effect such transfers 
within the Department of Commerce of any of the records, property, personnel, and unexpended balances 
(available or to be made available) of appropriations, allocations, and other funds of such Department as 
he may deem necessary in order to carry out the provisions of this reorganization plan. 


IT 
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18 REORGANIZATION PLAN NO. 5 OF 1950 


The Patent Office — The Reason For 

Evidently believing that genius and effort should be rewarded, the 
public protected, the framers of the Constitution provided that — 

The Cor gress shall have power * * * To promote the Progress of science 

and useful Arts, by securing for limited Times to Authors and Inventors the 
exclusive I ,ight to their respective Writings and Discoveries . 2 

To implement that constitutional provision, as far back as April 
10, 1790, the Congress enacted legislation to promote the purpose 
therein enunciated. 

In 180:;, the Patent Office was established as a distinct bureau in 
the Department of State with an official then known as the Super- 
intendent of Patents. 

There was a general revision of the patent laws in July of 183G, 
when the Office was reorganized and the official in charge was desig- 
nated as Commissioner of Patents. 

In 1840, the Patent Office was transferred to the Department of 
Interior and, in April of 1925, in accordance with statutory authority 
previously given, it was transferred to the Department of Commerce. 
It now at ministers, not only the patent laws, but the Federal trade- 
mark law i under 15 United States Code 1051. 

Notwithstanding the fact that the Patent Office, its officers, and 
employees are housed in the Department of Commerce , 3 it has been 
and is an independent quasi-judicial, quasi-legislative office , 4 with a 
history running back to the adoption of the Constitution. 

r lhc present statute creates the offices of Commissioner of Patents, 
one First Assistant Commissioner, two Assistant Commissioners, and 
nine Itxar liners in Chief appointed by the President by and with the 
advice ard consent of the Senate. All other officers, clerks, and 
employees are appointed by the Secretary of Commerce upon the 
nomination of the Commissioner of Patents.® 

The Com nissioner of Patents, under the direction of the Socretarv of Commerce, 
shall super; ntend or perform all duties respecting the granting "and issuing of 
patents dir< cted by law; and he shall have charge of all books, records papers 
models, maihines, and other things belonging to the Patent Office. He may! 
subject to t ie approval of the Secretary of Commerce, from time to time establish 
regulations, not inconsistent with law, for the conduct of proceedings in the 
Patent Office. 

.The Examiners in Chief shall be persons of competent legal knowledge and 
scientific aiility. The Commissioner of Patents, the First Assistant Com- 
missioner, t le Assistant Commissioners, and the Examiners in Chief shall consti- 
tute a board of appeals, whose duty it shall be, on written petition of the appellant 
to review ai id determine upon the validity of the adverse decisions of examiners 
upon applic itions for patents and for reissues of patents and in interference cases. 
Each appea shall be heard by at least three members of the board of appeals, the 
members he xring such appeal to be designated by the Commissioner. The board 
of appeals s mil have sole power to grant rehearings . 6 

Since 1870 the Patent Office has had a seal of its own. 7 

By subsequent statutory provisions of chapter I of title 35 of the 
code, cove ring 78 pages, the Congress over the years has attempted to 
safeguard die integrity of the Patent Office and the procedure govern- 

3 Art. 1, s<ic. 8 the Constitution. 

3 35 U. S. C. 1 

* Lutterworth \ Hoe (112 U. S. 50). 

8 35 U. S. C., , ee. 2. 

6 35 U. S. O., i ecs 6 and 7. 
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ins; the granting and use of patents. The most casual reading of the 
statutory provisions shows clearly that the Patent Office was created 
as, and was intended to be, not an executive, but a quasi-judicial, 

quasi-legislative, office. . , » 

No protest has apparently been made to the enactment into law ot 
Reorganization Plan. 5 on behalf of any bureau purported to be covered 
by the plan except the United States Patent Office. 

But as to that Office, industry and the entire patent bar have spoken 
as one in favor of the rejection of the plan, on the ground that the 
independence and efficiency of that Office should not bo destroyed by 
including the Patent Office in the scope of its operation. 

So far as appears, it has not been contended by any person interested 
in the welfare of the patent system that Reorganization Plan No. 5 is 
defective in any respect other than that it includes the Patent Oliice. 

No Economy or Increased Efficiency 

Industry and the patent bar are Unanimous in the approval of all 
moves for economy and efficiency. But no showing has been made 
that economies would be realized or efficiency of operation increased 
by the enactment into la.w of plan 5 insofar as the operation of the 
Patent Office is concerned. 

The Secretary of Commerce, who should know whether inclusion of 
the Patent Office in the operation of the plan would promote economy 
or increased efficiency of operation, has not so stated. That he does 
not believe that such economies can be effected or that efficiency can 
be increased is evident from the fact that he has issued assurances to 
the effect that, if Reorganization Plan 5 becomes law, he will imme- 
diately redelegato to the Commissioner of Patents and others in the 
Patent Office the duties and functions which they now perform. 

It is clear that no change in the Patent Office structure is warranted 
at this time on the theory that economy and increased efficiency will 
result. 

A Judicial Agency 

It is doubtful if there is any other executive bureau of the Govern- 
ment — any agency or office — more judicial in its functions than is 
the United States Patent Office. That its functions are judicial or 
quasi- judicial in nature is known throughout the land, to the hun- 
dreds of thousands of inventors who have received patents, to busi- 
ness, both big and little, to all manufacturers, arid to all those who 
follow the legal profession. 

Each application for patent is taken up for examination by an 
examiner who has especially qualified himself for that purpose. _He 
has been selected by the Patent Office as a result of a written examina- 
tion prepared by the Patent Office and solely on the basis of his 
knowledge and ability. Even the subordinate examiners are called 
upon to decide daily whether or not., in view of all the facts at hand 
and the applicable law, an applicant for patent has made an invention 
for which a patent should be issued. 

The Patent Office as a whole is engaged daily in establishing or 
refusing to establish property rights of the citizens — a strictly judicial 
function. Judicial temperament of the highest quality is required, 
as is vast experience, extensive training, and a knowledge of the 
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patent 1 iw obtained by careful study of the decisions rendered from 
time to :imo by the Federal courts in patent cases. 

. The hoard of Appeals of the Patent Office, comprising nine exam- 
iners, tne Assistant Commissioners, and the Commissioner, are 
selected by the President because of special fitness and are confirmed 
by the Senate after investigation as to fitness. They are versed in 
the law and are eminently qualified to give proper weight to the many 
technica facts inherent in all patent decisions. 

The Commissioner of Patents and Assistant Commissioners, and 
many su lord mates, are likewise engaged day by clay in the examination 
of applications for registration of trade-marks and, in the trade-mark 
field, the Commissioner has most important decisions to make. 

Again, these decisions of the Commissioner are of a judicial nature, 
as has b< ien recognized and established by the courts. ' 

One n ost interesting decision establishing the fact that the Com- 
missione: • of Patents is entirely independent of his superior, insofar as 
his judic al acts are concerned, is the early case of Butterworth v. Hoe 
(112 II. 11. 50). In that case — and it wasdecided in 1884— the Court 
in a unaiimous decision called attention to one of the objectives of 
the patent law. It said: 

The general object of that system is to execute the intention of that clause of 
the Const tution, article I, section 8, which confers upon Congress the power 
“to promote the progress of science and useful arts, by securing for limited times 
to author < and inventors the exclusive right to their respective writings and 
discoveries The legislation based on this provision regards the right of prop- 
erty in th 3 inventor as the medium of the public advantage derived from his 
invention; so that in every grant of the limited monopoly two interests are in- 
volved, that of the public, who are the grantors, and that of the patentee. There 
are thus two parties to every application for a patent, and more, when, as in case 
of interfer ng claims or patents, other private interests compete for preference. 

The quest: ons of fact arising in this field find their answers in every department 
of physical science, in every branch of mechanical art; the questions of law, 
necessary i o be applied in the settlement of this class of public and private rights, 
have founded a special branch of technical jurisprudence. The investigation of 
every claim presented involves the adjudication of disputed questions of fact, 
upon sciertific or legal principles, and is, therefore, essentially judicial in its 
character, and requires the intelligent judgment of a trained body of skilled 
officials, expert in the various branches of science and art, learned in the history 
of invention, and proceeding by fixed rules to systematic conclusions (pp. 58-59). 

Thun the Court, speaking of the duties and functions of tbe Com- 
missioner of Patents, said: 

The conclusion cannot be resisted that, to whatever else supervision and direc- 
tion on the part of the head of the Department may extend, in respect to matters 
purely administrative and executive they do not extend to a review of the action 
of the Commissioner of Patents in those cases in which, by law, he is appointed 
to exercise his discretion judicially. It, is not consistent with the idea of judicial 
action that it should be subject to the direction of a superior, in the sense in which 
that aid, ho ity is conferred upon the head of an executive department in reference 
to his subo -dinates. Such a subjection takes from it the quality of a judicial act. 

That it wa i intended that the Commissioner of Patents, in issuing or withholding 
patents, in reissues, interferences, and extensions, should exercise quasi-judicial 
functions, s apparent from the nature of the examinations ami decisions he is 
required to make, and the modes provided by law, according to which, exclusively, 
they may i e reviewed (p. 67). 

The Secretary of Commerce may or may not be a lawyer but the 
Commissioners of Patents have always been chosen from the ranks of 
patent lawyers and, no doubt, on the theory that a patent lawyer of 
considerable capacity must he in charge of the Patent Office in 'order 
that it may function in a proper manner. If it were not for the fact 
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that the Commissioner must necessarily perform judicial functions, 
any good administrator could be placed in charge of the Patent Office. 
But the Commissioner, Assistant Commissioners, members of the 
board, and other members of the examining corps function as judges 
in patent matters. 

The Commissioner has, among his judicial functions — 

(a) The right to decide appeals as a member of the board of appeals 

(35 U. S. C. 7); ' „ „ x 

(b) The right to disbar attorneys (35 U. S. C. 11); 

(c) The right to determine who shall receive patents (35 U. S. C. 36) ; 

(d) The right to decide which invention shall be kept secret and 
which made public (35 U. S. C. 42); 

(e) The right to decide whether or not an interference should be 
declared between two applicants for the same invention (35 U. S. C. 
52) ; and 

In trade-mark matters, the Commissioner has — 

(a) The right to decide who shall receive certificates (15 U. S. C. 
1051); 

(b) The right to decide inter partes controversies between rival 
applicants for registration (15 U. S. C. 1068); 

(c) The right to decide all controversies on appeal (15 U. S. C. 
1070); and 

(d) The right to prescribe rules and regulations governing trade- 
mark registration procedures (15 U. S. C. 1051). 

The Commissioner also has certain supervisory functions over 
which the Secretary of Commerce has presently only a veto power 
and these functions are of importance, although not as important as 
his judicial functions. Thus he — 

(a) Selects his employees, although the Secretary must actually 
appoint them (35 U. S. C. 2) ; 

( b ) Makes the rules under which the Patent Office operates, 
although here the Secretary has a veto power (35 U. S. C. 6) ; and 

(c) Performs all duties relative to the. lawful issue of patents subject 
to the direction of the Secretary (35 I). S. C. 6). 

These various functions as above set forth will all be transferred to 
the Secretary of Commerce if the reorganization plan becomes law. 

The Secretary of Commerce is a political appointee, a very busy 
man. No Secretary of Commerce has ever been a patent lawyer and 
none is likely to be versed in patent law through experience; The 
Secretary will, therefore, inevitably be forced to exercise his right to 
redelegate powers to the Commissioner and to others in the Patent 
Office, as the present Secretary has promised to do. But no Secretary 
is required by the plan to redelegate the functions which he acquires 
under the plan to any certain individual in the Patent Office. 


The American Way, Our Way 

Whatever else may be said of “a profit motive” or “the incentive 
system,” the writers of the Declaration of Independence seemed to 
feel that ability and the use of it were desirable and to be encouraged. 

Few, if any, will argue that we as a people are superior either 
physically or mentally to those in other lands — in fact, our Nation has 
often been referred to as the “melting pot of the world.” We are of 
no distinct race, creed, or color but, as a Nation, under our system of 
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government, we have the greatest degree of individual liberty, free- 
dom of action, and material prosperity possessed by any people 
Hence, it must be our system of government rather than our physical 
or mental characteristics which has made us what we are. 

One of the important factors contributing to the attainment of 
that enviable position in the world is the fact that the Congress has 
wisely exercised the power given it by the Constitution “to promote 
the Progr ;ss of Science and useful Arts, by securing for limited Times 
to _Aii t ho - s and Inventors the exclusive Right to their respective 
Writings and Discoveries”, when it created the office of Commissioner 
of Patents , making it a quasi-judicial position, requiring that examiners 
be men ol ability with technical training, insisting that the Office bo 
free from political interference, its decisions reviewable only by the- 
courts. • ‘ 

As to the wisdom of the proposition that, at least for a limited time,, 
the individual who, through the exercise of his talent, created some- 
thing new and useful should enjoy the benefit of his effort, there was 
evidently some argument at the time the Constitution was written; 
otherwise, express protection would not have been given by section 8 
of article of that document. 

The Patent Question Under Free Trade, published in London in 
1864; Copyright and Patents for Inventions — Pleas and Plans for 
Cheaper Looks and Greater Industrial Freedom, published in London, 

Ians, New York, and Philadelphia in 1883, indicate that the argu- 
ments submitted to the writers of the Constitution still continue. 

In December of 1941, President Franklin D. Roosevelt, by Execu- 
tive order, appointed a National Patent Planning Commission, for the 
purpose oi making a study — 

of our existing patent laws and procedure, together with appropriate action taken 
by a commif sion familiar with the problems of science, industry, agriculture labor 
and the con mmer. ’ 

The Na ional Patent Planning Commission in its report stated: 

4 his syste m has accomplished all that the framers of the Constitution intended. 

It is the oni y provision of the Government for the promotion of invention and 
discovery a id is the basis upon which our entire industrial civilization rests 
* * * tl e basic principles of the present system should be preserved. 

In recent years, there has been advanced by those who would share 
the wealth, take from those who have to give to those who have not, 
established socialism, the proposition that the laws giving and pro- 
tecting patents and copyrights should be repealed. It has been 
argued, and by honest and sincere individuals, that even though one 
may work long and intensely in an effort to discover something new 
and useful when successful the result should be freely, without com- 
pensation, given to all. 

I he question as to just how far the Congress and the courts should 
go under t ie constitutional power “to promote the progress of science 
and useful arts” has perplexed the Justices of the United States 
Supreme C ourt. 

It has b< en affirmatively established by the Court that for a limited 
period a pi tentee has a monopoly in the use of his patent. As to just 
how far th j patentee can go by agreement with others in authorizing 
or limiting by the licenses the use of that patent, raises another ques- 
tion, i. e., whether the agreement violates the Sherman Act prohibit- 
ing monop dies. 
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In the ease of U. S. v. Line Material Company 8 three opinions were 
written. In the prevailing opinion it was said that it was well settled- — 

that the possession of a valid patent or patents does not give the patentee any 
exemption from the provision of the Sherman Act beyond the limits of the patent 
monopoly. 

Mr. Justice Douglas, with whom Justices Black, Murphy, and 
Rutledge concurred, agreeing with the majority in holding the 
agreement in the Lino Material case to be a violation of the Sherman 
Act, desired to overrule a previous decision of the Court in U. S. v. 

General Electric Company , 9 in which it was held that certain price- 
fixing agreements were not a violation of the Sherman Act, said: 

But I would be rid of United States v. General Electric Company. 

Justice Douglas evidently would strictly limit the monopoly given 
a patentee . 10 

Writing of the attempt of the Government to limit the application 
of the General Electric case and to make that decision applicable to 
the case then pending, the dissenting judges wrote: 

The long and unfaltering development of our patent law often has been touched 
upon in our decisions. However, in the face of the direct attack now made upon 
some of its underlying principles, the infinite importance of our inventions justifies 


« 333 U. S. 287. 
e 272 U. 8. 476. 

10 The Justice further said: , , 

4 ‘Congress, faithful to that standard, has granted patentees only the ‘exclusive right to make, use, and vend 
the invention or discovery.’ * * * And as early as 1853 the Court, speaking through Chief Justice Taney, 

defined the narrow and limited monopoly granted under the statutes as follows: ‘The franchise which the 
patent grants consists altogether in the right to exclude everyone from making, using, or vending the thing 
patented, without the permission of the patentee. ’ , , . . 

“* * * The effort through the years has been to expand the narrow monopoly of the patent. Inc 
Court, however, has generally been faithful to the standard of the Constitution, has recognized that the 
public interest comes first and reward to inventors second, and has refused to lot the self-interest of patentees 
come into the ascendency. As wo stated in B. B. Chemical Co.y. Ellis (314 U. S. 495, 498), ‘The patent 
monopoly is not enlarged by reason of the fact that it would he more convenient to the patentee to have it 
so, or because he cannot avail himself of its benefits within the limits of the grant.’ From Motion Picture 
Patents Co. v. Universal Film Mfg. Co. (243 U. S. 502), which overruled Henry v. A. B. Dick Co. (224 U. S. 1)^ 
to International Salt Co. v. United States (332 U. S. 392), decided only the other day, the Court has quite con- 
sistently refused to allow the patentee’s ‘right to exclude’ to he expanded into a right to license the patent 
on such conditions as the patentee might choose. For the power to attach conditions would enable the 
patentee to enlarge his monopoly by contract and evade the requirements of the general law applicable to 
all property. The philosophy of those decisions was summed up in. Mercoid Corp. v. Mid-Continent Invest- 
ment Co. (320 U. S. 661, 660), where we said: . _ + , 

“ ‘The necessities or convenience of the patentee do not justify any use of the monopoly of the patent 
to create another monopoly. The fact that the patentee has the power to refuse a license docs not enable 
him to enlarge the monopoly of the patent by the expedient of attaching conditions to its use. * * * 
The patent is a privilege. But it is a privilege which is conditioned by a public purpose. It results from 
invention and is limited to the invention which it defines. When the patentee ties something else to his 
invention, he acts only by virtue of his right as the owner of property to make contracts concerning it and 
not otherwise. He then is subject to all the limitations upon that right which the general law imposes 
upon such contracts.’ . _ _ 7 . . 

“The Court, however, allowed an exception in this long lino of cases. In United States v. General Electric 
Co., supra, decided in 1926, it followed Bement v. National Harrow Co. (186 U. S. 70), decided in 1902. and 
sustained a price-fixing provision of a license to make and vend the patented invention. By that deci- 
sion price-fixing combinations which are outlawed by the Sherman Act (United States v. Socony- Vacuum 
Oil Co., 310 TJ. S. 150) were held to be lawful when the property involved was a patent. By what authority 
was this done? . , , „ ..... 

“The patent statutes do not sanction price-fixing combinations. They are indeed wholly silent about 
combinations. So far as relevant here, all they grant, as already noted, is the ‘exclusive right to make, use 
and vend the invention or discovery’ (Rev. Stat., .see. 4884, 35 U. S. C. sec. 40) . There is no grant of power 
to combine with others to fix the price of patented products. Since the patent statutes are silent on the 
subject, it would seem that the validity of prize-fixing combinations in this field would he governed by 
general law. And since the Sherman Act outlaws price-fixing combinations it would seem logical and in 
keeping with the public policy expressed in that legislation to apply its prohibitions to patents as well as to- 
other property. The Court made an exception in the case of these price-fixing combinations in order to make 
the patent monopoly a more valuable one to the. patentee. It was concerned with giving him as high a re- 
ward as possible. It reasoned that if the patentee could not control the price at which his licensees sold the 
patented article, they might undersell him; that a price-fixing combination would give him protection 
against that contingency and therefore was a reasonable device. to secure him a pecuniary reward forms 
invention. Thus the General Electric case inverted clause 8 of article I, section 8 of the Constitution and 
made the inventor’s reward the prime rather than an incidental object of the patent system. 

“In that manner the Court saddled the economy with a vicious monopoly. * * *” 
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tacked f r '< Vie * W *n e ° f the develo P meilt and nature of the patent rights at- 

Mr. J istice Burton, with, whom the Chief Justice and Mr. Justice 
Tran kfu -tcr c ? ncu rred m dissenting, recognizing the attempt to limit 
the reward given a patentee, called attention to the fact that a 
patent was — 

,* f * * , a rew ard for the invention or discovery of something new, something 

wfI? h P ?n n , added , t0 th e sum total of human knowledge, utility? 

well being , something which the inventor or discoverer > despising the lure of 
money or fame, might have withheld from his fellow men. By the monopoly 
thne S ™^‘ira P ^ tent ’ t then ' *ho Governm ent recompenses and, for a limited 
h/mpfif P nf m - th ?- ventor ,?r discoverer who gives to the world the use and 
benefit of his invention or discovery. This is a kind and a degree of mutuality 
that negaaves monopoly m the old or the current concept. Monopoly in the 
latter sens e of the term gave to an individual or a group complete dominion of 
a| r, eady e ^ ls f ent - A patent awards monopoly to the producer of some- 
thmg orig nal, something superadded to the common store. So it is that two 
things bearing the same name need not be of the same nature 
. , ,s teen contended that there sometimes occurs a clash between the anti- 

fflson I )at(!nt s tatutes. I might suggest that since the first antitrust 
legislation in 1890, the patdnt law's and the antitrust law's have coexisted without 
any irreco lcilable conflicts between them. They have each of them at least one 
common objective; namely, the retention by the public of a right once acquired 
by it. As a matter of fact, patents accomplished more than the retention of the 

acquL'morfby thl pubhcj ^ 06 * ° reatiVe ’' they ° Perate t0 multiply and expand 

The Justice then added: 
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iptional recent activity in seeking, by statutory amendment, a change 
nt law's as interpreted in the Bement and General Electric cases indicates 
ad understanding that, if such interpretation is to be changed, the 
Us for congressional action. The resistance to such a change which 
'own by Congress is impressive 80 * * *.u 

“ d r “ 

field by oS undor°his patent 8 ’ Pr0p0SCd that s patontec be not P ®™** 1 to to the price 
ho ' d Temporary National Economic Committee, the Department of Justice 
“ nd: a ? 1 ""tf 1 as wo11 a3 m ‘aor changes in the patent law. These included the pro- 
.c-ltmitmg patent licenses comparable to those here at issuo (Preliminary Report, Temporary 
lomie Committee, S. Doc. No. 95, 76th Cong., 1st sess., pp. 16-17 ( 1919 )) 
mont of Commerce took an opposite position. It submitted recommendations for retaining 
tne patent system substantially m accordance with its traditional underlying policies. The 
'll Jcmporary National Economic Committee incorporated the substance of tire proposals 
nt of Justice. It included a recommendation that patentees be not permitted to limit the 
a licensee might sell a product made under the license (Final Report, Temporary National 
nmittee, S. Doc. No. 35, 77th Cong., 1st sess., pp. 36-37 (1B4L)). 

L resident appointed the National Patent Planning Commission to submit recommendatons 
,Mm^J 1 il nth K rcP fl r ?'i ■ *. In . 1943, among the examples of tile proposed reforms which it 

® bericflcia] 1 innovation in our patent system,” it listed “outlawing certain limita- 
, n • . ™ s evidently referred to the abovo-mentioned proposals of the Tem- 
xT. < i ono f 1 i c . Co l n 51 tte ® t0 outlaw price restrictions and other limitations in patent licenses 
national Patent Planning Commission, U. Doc. No. 239, 78th Cong., 1st sess., p. 9 ( 1943 )). 
same general effect as the proposals of the Temporary National Economic Committee have 
cl and referred to committees of Congress but have advanced no further. 

the authority given it by _ the Constitution, the Congress 
tently sought to encourage inventions by giving the patentee 
monopoly and, through the Sherman Act, preventing the 
that monopoly. The courts through the years have up- 
|ress in that attempt. It would be most unwise, by the 
netliod proposed in this plan, to make it possible for a 
.ppointec to destroy the established legislative and judicial 
h reference to patents. 


11 333 U. S. 3 11. 332. 
« 333 U. S. 3 18, 339. 
u 333 U. S. 3 12. 
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To date, the Patent Office has been and now is a quasi-judicial 
office. It has served the inventor and the public with ability and 
fairness. 

Plan No. 5 would discard the method of dealing with patents as it 
has been established by the Congress and the courts, destroy the 
judicial character of the Patent Office, make it a part of, and subject 
to, a political appointee. 

The Secretary of Commerce is a busy man. Obviously, he has no 
time to himself perform the functions of a Commissioner of Patents 
or of any member of that organization, nor does the plan contemplate 
that ho shall perform any of those functions. If the plan becomes law, 
he is authorized to, and necessarily he must, redelegato those func- 
tions to individuals of his own choosing. 

While the statute creating the Department of Commerce outlines 
and circumscribes some of the duties of the Secretary of Commerce, 
he is nevertheless a part of, and subject to and guided by a political 
machine. Under the two-party system of government, that is to bo 
expected — it is inevitable. A political party operates from the top 
down and the Secretary of Commerce can but carry out, implement, 
the political philosophy of his party. 

A Henry Wallace was once Vice President. But for a turn in 
fortune’s wheel he might have been President. He was Secretary of 
Commerce. Most people are familiar with some of Henry Wallace’s 
political theories. Had plan No. 5 been in effect when he was Secre- 
tary of Commerce, would he, who advocated the killing of little pigs, 
the plowing under of crops, the giving of a pint of milk to everyone 
in the wide, wide world, have been an advocate of legislation to 
repeal the laws protecting patents and trade-marks? 

Economy and efficiency are desirable, but far more desirable and 
essential to people who would be, free is the integrity and independence 
of those who interpret and administer our laws. As suggested by 
Justice Brandeis, efficiency and economy mean little to the individual 
who has lost his freedom of action. 

Plan No. 5 should be rejected, for it gives no promise of either 
efficiency or economy, it would destroy the integrity of an agency 
which has functioned without serious criticism, which has promoted 
the progress of science and useful arts, encouraged the able and 
industrious, while, at the same time, it lias protected the public. 

Plan No. 5 should be rejected by an affirmative vote for House 
Resolution 546. 

Respectfully submitted. 

Clare E. Hoffman. 
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